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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  255 

Endorsements  and  Testimonials  in 
Advertising;  Promuigation  of  Final 
Guides  Concerning  Use 

agency:  Federal  Trade  Commission.  * 
action:  Promulgation  of  Industry 
Guides;  Hnal  rule. 

summary:  The  Commission  has  adopted 
as  final  three  proposed  guidelines  on  the 
use  of  endorsements  and  testimonials  in 
advertising.  These  guides  were  proposed 
May  21. 1975  (40  FR  22146).  Ninety  (90) 
days  of  public  comment  were  solicited. 
These  new  final  guides,  16  CFR  255.1, 

255.2,  and  255.5,  complement  the  three 
other  guides  previously  adopted  by  the 
Commission  in  May,  1975, 16  CFR  255.0, 

255.3,  and  255.4  (40  FR  22127). 

In  addition  to  promulgating  these 
three  new  final  Guides  and  their 
accompanying  examples,  the 
Commission  modified  one  example  to 
Final  Guide  0,  "Definitions,”  adopted  in 
May.  1975. 

DATES:  The  new  Final  Guides  are 
effective  January  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  Benjamin  Fisherow,  Deputy 
Assistant  Director  for  Food  and  Drug 
Advertising,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  D.C.  20580,  (202)  724-1511. 
SUPPLEMENTARY  INFORMATION:  Section 
255.1  [Final  Guide  1]  is  titled  "General 
Considerations,”  and  it  has  three 
subparts.  Subpart  (a)  requires 
endorsements  to  reflect  only  the  honest 
views  of  the  endorser  and  states  that 
endorsements  may  not  contain  claims 
that  could  not  be  supported  if  made 
directly  by  the  advertiser.  Subpart  (b) 
prohibits  presenting  an  endorsement  out 
of  its  context  in  a  manner  that  distorts 
it.  It  also  permits  use  of  celebrity  or 
expert  endorsements  only  so  long  as  the 
advertiser  has  good  reason  to  believe 
the  endorser  continues  to  subscribe  to 
the  views  presented.  Subpart  (c) 
requires  an  endorser  actually  to  use  the 
product  advertised  when  the 
advertisement  so  represents,  and  it 
permits  the  advertiser  to  use  such  an 
endorsement  only  so  long  as  it  has  good 
reason  to  believe  the  endorser  continues 
to  use  the  product.  Two  examples 
illustrating  application  of  this  Guide 
were  also  adopted. 

Section  255.2  [Final  Guide  2]  is  titled 
"Consumer  Endorsements,”  and  it  also 
has  three  subparts.  Subpart  (a)  states 
that  be  jause  the  endorsement  of  product 
performance  by  a  consumer  or  group  of 
consumers  implies  that  the  average 


person  can  expect  to  obtain  comparable 
performance,  advertisers  should  possess 
substantiation  for  this  implicit  claim  or 
clearly  and  conspicuously  disclose  what 
the  generally  expectable  performance  of 
the  product  would  be  or  clearly  and 
conspicuously  inform  consumers  of  the 
limited  applicability  of  the  endorsed 
performance.  Subpart  (b)  states  that 
endorsements  by  what  are  represented 
to  be  "actual  consumers”  should  use 
actual  consumers  or  disclose  the  fact 
that  actors  are  appearing.  Subpart  (c) 
states  that  advertisers  must  have 
adequate  support  for  consumers’ 
endorsements  of  drugs  and  that  such 
endorsements  must  be  consistent  with 
any  determinations  about  the  drug  made 
by  the  Food  and  Drug  Administration. 
Tliree  examples  to  illustrate 
applications  of  this  Guide  were  also 
adopted. 

Section  255.5  [Final  Guide  5]  is  titled 
"Disclosure  of  Material  Connections.”  It 
requires  the  advertiser  to  disclose  a 
connection  between  that  advertiser  and 
the  endorser  that  might  materially  affect 
the  weight  or  credibility  of  the 
endorsement. 

Two  material  connections  are 
highlighted  that  would  require 
disclosures:  compensation  received 
prior  to  and  in  exchange  for  the 
endorsement  and  that  the  endorser 
knew  or  had  reason  to  know  that  if  the 
"right  things”  were  said,  he  or  she  would 
"appear  on  T.V.”  The  payment  of 
compensation  need  be  disclosed  only 
when  the  endorser  is  neither  a  celebrity 
nor  an  expert.  Three  examples  to 
illustrate  application  of  this  Guide  were 
also  adopted. 

The  text  of  the  new  Final  Guides  and 
their  examples  follow  this 
supplementary  discussion  in  which  the 
Conunission  details  the  modification  it 
has  made  in  one  example  to  Final  Guide 
O  and  in  the  new  Final  Guides  based 
upon  the  public  comments  received  and 
upon  its  own  reevaluation.  At  the  outset, 
the  Conunission  directs  attention  to  its 
use  of  examples  to  illustrate  various 
provisions  of  the  Guides,  and  it 
emphasizes  that  these  examples  are  not 
to  be  viewed  as  providing  deHnitive 
answers  on  compliance  with  the  Guides. 
As  the  Commission  and  the  courts  have 
repeatedly  made  clear,  the  "net 
impression”  of  an  advertisement  must 
be  assessed  in  determining  the  message 
conveyed.'  Examples  of  the  type 


•  Carter  Products.  Inc.  v.  FTC.  323  F.2d  623. 528 
(5th  Cir.  1963);  FTC  v.  Sterling  Drug.  Inc.,  317  F.2d 
669,  674  (2d  Cir.  1963);  Murray  Space  Shoe  Corp.  v. 
FTC  304  F.2d  270,  272  (2d  Cir.  1962);  Charles  of  the 
Ritz  Diet  Corp.  v.  FTC,  143  F.2d  676,  679  (2d  Cir. 

1944);  Aronberg  v.  FTC,  132  F.2d  165, 167  (7th  Cir. 
1942);  Porter  &  Dietsch.  90  FTC  770,  873  (1977),  order  ' 
modified,  605  F.2d  294  (7th  Dr.  1979). 


included  here  as  an  aid  to  interpreting 
the  basic  principles  of  the  Guides  simply 
are  not  designed  to  and  cannot  present 
the  totality  of  audio/visual  effects  that 
form  an  advertisement’s  "net 
impression”.  Thus,  as  should  be  obvious, 
any  determination  as  to  whether  a 
particular  advertisement  meets  or  fails 
to  meet  the  requirements  of  these 
Guidelines  must  rest  upon  a  review  of 
the  actual  advertisement.  Indeed,  it  is 
possible  that  advertisements  which 
resemble  examples  used  herein  may 
nonetheless,  due  to  factors  in  their 
presentation,  violate  the  Act. 

Furthermore,  the  advertiser  must 
insure  that  the  disclosures  required  by 
these  Guides  are  designed  and 
presented  in  a  manner  that  attracts 
consumers’  attention  and  communicates 
the  required  information.  To  underscore 
this  duty  the  Commission  requires  that 
disclosures  made  pursuant  to  these 
Guides  be  made  in  a  clear  and 
conspicuous  manner.  Based  upon  its 
experience  from  regulating  advertising, 
the  Commission  believes  that 
advertisers  and  their  advertising 
agencies  possess  the  communications 
expertise  necessary  to  design  clear  and 
conspicuous  disclosures  and  the 
Commission  expects  them,  to  do  so. 
Therefore,  the  Commission  believes  it 
unnecessary  to  specify  the  exact 
wording  that  must  be  used  in  the 
particular  disclosure  required  by  these 
guides,  nor  to  set  standards  for  the 
manner  in  which  this  information  must 
be  presented  in  broadcast  or  print^In 
the  past,  the  Commission  provided 
guidelines  on  how  affirmative 
disclosures  might  be  presented  in 
broadcast  advertising,^  and  these 
continue  in  effect.  However, 
notwithstanding  those  guidelines,  the 
Commission  expects  advertisers  to 
design  and  present  disclosure  of 
required  information  in  a  clear  and 
conspicuous  manner. 

Modification  to  Example  4  of  Final 
Guide  O,  "Definitions” (Part  255.0).  The 
Commission  has  modified  Example  4  to 
the  Definitions  Guide  in  order  to  clarify 
the  distinction  between  use  of  an 
endorsement  and  use  of  “slice-of-life” 
dramatization  or  spokesperson,  neither 
of  which  are  subject  to  these  guidelines. 
The  example  was  published  May  21, 

1975  in  40  FR  at  22127,  et  seq. 


*Of  course,  the  Commission  has  specified  in 
particular  cease  and  desist  orders  and  rules  that 
certain  disclosures  must  contain  particular  language 
and  be  presented  in  specific  ways.  Advertisers 
under  those  orders  and  rules  must  comply  with 
those  particular  requirements. 

*See  Commission's  Statement  of  Enforcement 
Policy  of  October  21, 1970  regarding  the  use  of 
affirmative  disclosures  in  broadcast  advertising.  Vol 
2  CCH  Trade  Regulations  Reports  Section  7569.09. 
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Modifications  to  New  Final  Guides  1, 
2,  and  5  (Parts  255.1,  255.2,  and  255.5). 
Guide  1(a):  The  Commission  has 
determined  to  add  a  cross-reference  to 
this  Guide,  directing  attention  to 
Example  2  to  Guide  3,  section  255.3,  to 
make  clear  that  an  endorsement  may 
constitute  all  or  part  of  the 
substantiation  for  an  advertising  claim. 
The  Commission  does  not  believe, 
howev»,  that  even  a  valid  endorsement 
may  constitute  substantiation  for  a 
performance  claim  for  an  OTC  drug. 

Guide  1(b).  The  Commission  has 
determined  that  obligations  imposed  by 
the  “good  reason  to  believe” 
requirement  need  not  apply  to  consumer 
endorsements.  It  has  also  added 
language  to  that  proposed  that  will 
advise  advertisers  of  the  factors  the 
Commission  will  consider  in 
determining  whether  the  advertiser  has 
“good  reason  to  believe”  that  an  expert 
or  celebrity  endorser  continues  to 
subscribe  to  the  views  presented  in  the 
advertisement  The  new  language 
suggests  that  the  advertiser  check  with 
the  endorser  at  “reasonable  intervals” 
where  reasonableness  depends  upon  a 
number  of  factors  that  will  vary  with  the 
situation.  In  this  regard,  the  Commission 
intends  to  take  a  pragmatic  view  of  the 
relation  between  advertisers  and 
endorsers  that  considers  not  only  the 
performance  of  the  product  but  ^so  the 
status  of  the  endorser.  The  Commission 
has  also  added  Example  1  to  Guide  1  to 
illustrate  one  application  of  the  principle 
of  this  subparL 

Guide  1(c).  Hie  Commission  has 
adopted  this  subpart  without 
modification,  and  it  has  adopted  new 
Examples  2  and  3  to  illustrate  this 
subpart’s  application.  The  Commission 
has  added  a  cross-reference  to  the 
“good  reason  to  believe”  requirement  of 
subpart  (b)  since  it  intends  to  treat  that 
principle  the  same  way  in  this  subpart 
applying  it  to  all  endorsements  which 
represent  “bona  fide”  use.  New  Example 
1  to  Guide  1,  is  applicable  to  this 
subpart  as  well 

Guide  1,  Example  1.  This  new 
example  illustrates  one  application  of 
the  advertiser’s  duty  to  determine 
whether  the  endorser  continues  to 
subscribe  to  the  views  presented  in  the 
advertisement  It  purports  to  describe  a 
situation  where  an  advertiser 
reformulates  a  product  previously 
endorsed  by  an  expert.  ’Hie  advertiser 
should  che^  with  the  endorser  to 
determine  if  that  product  change  affects 
his  or  her  views  of  the  product’s 
performance.  Contact  with  the  endorser 
after  reformulation  may  also  be 
mandated  by  Guide  3  (Expert 
Endorsements.  Section  255.3)  which 


requires  that  the  expert  must  have 
based  his  or  her  endorsement  on  an 
adequate  “examination  or  testing”  of  the 
product. 

Guide  1,  Example  2.  ’This  example  is 
designed  to  illustrate  the  “bona  Hde 
use”  requirement  of  Guide  l(c].  It  is 
designed  to  make  the  point  that  an 
endorsement  of  a  product  does  not 
necessarily  require  “bona  fide  use”.  In 
example  2,  the  endorser  presents  her 
views  in  a  “blind  comparison  test” 
which  is  not  designed  to  represent  that 
the  endorser  is  a  “bona  fide  user”  of  the 
product.  Frequently,  of  course,  the  net 
impression  of  advertisements  that 
feature  endorsements  includes  a 
representation  of  “bona  fide  use.” 

Where  that  occurs.  Guide  1(c)  simply 
requires  that  such  representation  accord 
with  the  facts. 

Guide  2(a).  Advertisers  should 
understand  that  the  Commission 
strongly  favors  consumer  endorsement 
that,  in  fact  depict  a  typical  experience. 
However,  the  Commission  recognizes 
that  a  consumer  endorsement 
representing  a  non-typical  experience 
with  a  clear  disclaimer,  or  with  a 
disclosure  of  what  is  typical  may  not  be 
deceptive.  Generally,  a  disclaimer  alone 
probably  will  not  be  considered 
sufficient  to  dispel  the  representation 
that  the  experience  is  typicat  but 
because  the  Commission  is  not  prepared 
to  hold  that  in  every  instance  a  bare 
disclaimer  would  be  inadequate, 
reliance  thereon  will  not  be  considered 
a  per  se  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act.  In  any 
instance  where  only  a  disclaimer  is 
made,  however,  the  advertiser  should  be 
certain  that  it  is  as  prominent  as,  and 
integrated  with,  the  endorsement  itself 
and  that  the  circumstances  surrounding 
the  endorsement  minimize  the  message 
that  it  is  a  typical  experience. 

Advertisers  should  also  know  that  a 
simple  statement  that  “not  all 
consumers  will  get  this  result”  or  a 
similar  disclaimer  will  not  be  considered 
as  adequate.  *1116  advertiser  should 
realize,  further,  that  the  net  effect  of  the 
advertisement  will  be  studied  to 
determine  if  if  has  the  capacity  to 
deceive.  If  the  Commission  has  reason 
to  believe  that  such  a  deception  is 
imparted  by  the  consumer  endorsement, 
the  endorsement  may  be  subject  to  a 
Commission  challenge. 

Final  Guide  2(a)  makes  it  clear  that 
the  Commissicm’s  concern  is  directed  to 
endorsements  that  involve  central 
attributes  of  the  advertiser’s  product  or 
service.  Further,  it  is  the  Commission’s 
experience  from  cases  sudi  as 


Firestone,  *  National  Dynamics,  ‘  Ford,  * 
and  Porter  S’ DietscM  that  the  more 
central  and  sptecific  the  endorsed 
experience  is,  the  more  material  its 
representation  becomes.  Commission 
attention  to  such  endorsements  will  be 
focused  accordingly. 

Guide  2(b).  ’The  Commission  has 
modified  ffie  disclosure  required  by  the 
proposed  guide  to  inform  the  public  that, 
contrary  to  an  advertisement’s 
representation,  actors  are  appearing 
instead  of  actual  consumers.  The 
proposed  guide  had  been  read  to  require 
a  clear  and  conspicious  disclosure  that 
“professional  actors”  were  “appearing 
for  compensation.”  The  purpose  of  the 
disclosure  is  to  alert  consumers  that  the 
presentation  they  are  viewing  involves 
professionals  and  should  be  viewed 
accordingly,  and  the  Commission  has 
determined  that  this  purpose  is  satisfied 
by  a  less  extensive  message.  ’The 
Commission  agrees  with  comments  that 
suggested  that  too  extensive  a 
disclosure  may  imply,  contrary  to  fact, 
that  the  substance  of  the  views 
presented  is  not  genuine. 

Guide’2(c).  *1116  proposed  guide 
banned  consumers’  endorsements  of 
drug  products  on  the  grounds  that 
consumers’  experience  with  drugs  in  not 
acceptable  evidence  of  how  such 
products  perform.  ’Hie  Commission  has 
determined  that  such  a  prohibition  is 
unnecessary  and  that  adequate 
protection  for  the  viewing  public  is 
achieved  by  (a)  requiring  advertisers  to 
possess  adequate  scientific 
substantiation  for  the  claims  made  by 
the  endorser,  and  (b)  assuring  that  no 
claims  contained  in  the  endorsement  are 
inconsistent  with  any  determination 
made  by  the  Food  and  Drug 
Administration  with  respect  to  the  drug 
or  device. 

Guide  2,  Example  1  and  2.  The 
Commission  has  replaced  the  two 
proposed  examples  to  Guide  2  with 
three  new  ones.  'The  first  two  examples 
are  designed  to  illustrate  Guide  2(a). 
Example  1  purports  to  show  one  type  of 
endorsement  presentation  that  will  be 
interpreted  as  a  claim  that  a  substantial 
proportion  of  consumers  will  experience 
results  similar  to  the  endorser’s.  ’The 
example  also  discusses  the  reasons  why 
a  particular  disclaimer  would  be 


*  Firestone  Tire  S  Rubber  Co.,  81  FTC  398  (1972), 
afTd  481  F.  2d  246  (6th  Cir.  1973);  cert  denied.  414 
U.S.  1112  (1973). 

*  National  Dynamics  Coiporation,  82  FTC  488 

(1973),  mod.  in  part,  492  F.  2d  1333  (2d  Cir.  1974): 
cert,  denied  419  U.S.  993  (1974);  order  modified  85 
F.T.C  391  (1975);  order  further  modified  FTC  1062 

(1975). 

*  Ford  Motor  Company,  Docket  9001.  Opinion  and 
Order  Remanding,  87  FTC  756  (1976). 

'Porter  S' Dietsch,  Inc.,  90  FTC  77a  873  (1977), 
order  modified,  605  F.2d  294  (Tdi  Cir.  1979). 
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insufficient.  Example  2  is  designed  to 
illustrate  that  certain  presentations  of 
consumer  endorsements  of  performance 
based  on  personal  judgment  may  also 
represent  a  promise  that  the  viewer 
should  expect  similar  results. 

Guide  2,  Example  3.  In  response  to  the 
comments,  the  Commission  has 
developed  an  example  designed  to 
illustrate  an  implicit  representation  that 
“actual  copsumers”  are  presenting  their 
spontaneous,  honest  views  about  the 
advertised  product.  This  example  to 
Guide  2(b]  purports  to  demonstrate  that 
such  a  representation  can  be  conveyed 
even  though  the  real  people  appearing 
are  not  named  or  words  such  as  “hidden 
camera”  are  not  used. 

Guide  5.  The  Commission  has  made 
modifications  in  the  text  of  the  guide. 
The  first  modification  makes  clear  that, 
to  be  material,  compensation  must  be 
paid  or  promised  “in  exchange  for”  the 
giving  of  the  endorsement.  Comments 
suggested  that  the  proposed  guide  could 
be  read  to  require  the  disclosure  of 
compensation  unrelated  to  the 
endorsement  itself,  such  as  payment  to 
participate  in  a  blind  comparison  test. 
The  Commission  has  also  determined 
that  when  consumer  endorsers  knew  or 
had  reason  to  know  or  believe  that  they 
would  be  featured  in  advertising  if  the 
“right  things”  were  said  about  the 
product,  this  fact  should  be  disclosed  as 
well. 

Examples  to  Guide  5.  Comments  on 
proposed  Example  1  criticized  it  as 
inconsistent  with  the  final  guides  on 
expert  and  organizational  endorsements 
(§  255.3  and  §  255.4).  The  example  had 
described  the  “findings”  of  a  well- 
known  research  organization  based  on  a 
study  commissioned  by  a  drug 
company/advertiser.  The  example 
stated  that  the  advertisement  in  which 
the  “findings”  were  represented  should 
include  a  disclosure  of  the  fact  that  the 
advertiser  commissioned  the  test.  The 
Commission  agrees  with  Comments  that 
the  Expert  and  Organizational 
endorsements  guides’  provisions  for 
adequate  exercise  of  expertise  as  a 
basis  for  endorsement  would  ordinarily 
provide  sufficient  protection  for 
consumers  in  such  situations,  and  it  has 
modified  this  example  accordingly. 
Because  proposed  Sample  2  adds 
nothing  substantive  not  already  covered 
in  modified  Example  1,  the  Commission 
has  deleted  it. 

Proposed  Example  3  (which  now 
appears  as  Example  2)  has  been 
retained  in  its  original  form.  It  is 
designed  to  illustrate  that  an 
advertisement  featuring  a  celebrity 
endorsement  that  meets  the  other 
requirements  of  the  Guides  need  not 
contain  a  disclosure  of  the  fact  that  the 
celebrity  was  compensated  for  his/her 
appearance. 


The  Gommission  has  modified 
proposed  Example  4  which  appears  now 
as  j^ample  3.  liiis  example  is  designed 
to  better  illustrate  the  application  of 
Guide  5  to  the  endorsements  of  actual 
consumers.  It  illustrates  the  principle 
that  even  if  a  consumer’s  endorsement  is 
truthful,  an  advertiser  can,  through  his 
recruitment  of  the  endorser,  create  a 
situation — an  expectation  on  the 
endorser’s  part — that  may  mateiially 
affect  the  weight  or  credibility  of  the 
endorsement.  The  example  also 
illustrates  that  compensation  to  a 
consumer  endorser  promised  only  after 
the  securing  of  an  endorsement  need  not 
be  disclosed. 

PART  255— GUIDES  CONCERNING 
USE  OF  ENDORSEMENTS  AND 
TESTIMONIALS  IN  ADVERTISING 

Proposed  Example  4  to  Guide  5  has 
been  deleted. 

*  *  *  *  • 

1. 16  CFR  is  amended  by  revising 
Example  4  of  §  255.0  to  read  as  follows: 

S  255.0  Definitions. 
***** 

Example  4:  A  manufacturer  of  automobile 
tires  hires  a  wellknown  professional 
automobile  racing  driver  to  deliver  its 
advertising  message  in  television 
commercials.  In  these  commercials,  the  driver 
speaks  of  the  smooth  ride,  strength,  and  long 
life  of  the  tires.  Even  though  the  message  is 
not  expressly  declared  to  be  the  personal 
opinion  of  the  driver,  it  may  nevertheless 
constitute  an  endorsement  of  the  tires.  Many 
consumers  will  recognize  this  individual  as 
being  primarily  a  racing  driver  and  not 
merely  a  spokesman  or  announcer  for  the 
advertiser.  Accordingly,  they  may  well 
believe  the  driver  would  not  speak  for  an 
automotive  product  unless  he/she  actually 
believed  in  what  he/she  was  saying  and  had 
personal  knowledge  sufficient  to  form  that 
belief.  Hence  they  would  think  that  the 
advertising  message  reflects  the  driver’s 
personal  views  as  well  as  those  of  the 
sponsoring  advertiser.  This  attribution  of  the 
underlying  views  to  the  driver  brings  the 
advertisement  within  the  definition  of  an 
endorsement  for  purposes  of  this  part. 
***** 

2. 16  CFR  is  amended  by  adding 

§  §  255.1,  255.2.  amd  255.5  to  read  as 
follows: 

§  255.1  Gen^  considerations. 

(a)  Endorsements  must  always  reflect 
the  honest  opinions,  findings,  beliefs,  or 
experience  of  the  endorser.  Furthermore, 
they  may  not  contain  any 
representations  which  would  be 
deceptive,  or  could  not  be  substantiated 
if  made  directly  by  the  advertiser.  [5ee 
Example  2  to  Guide  3  (§  255.3) 
illustrating  that  a  valid  endorsement 
may  constitute  all  or  part  of  an 
advertiser’s  substantiation.) 

(b)  The  endorsement  message  need 
not  be  phrased  in  the  exact  words  of  the 


endorser,  unless  the  advertisement 
afiirmatively  so  represents.  However, 
the  endorsement  may  neither  be 
presented  out  of  context  nor  reworded 
so  as  to  distort  in  any  way  the 
endorser’s  opinion  or  experience  with 
the  product.  An  advertiser  may  use  an 
endorsement  of  an  expert  or  celebrity 
only  as  long  as  it  has  good  reason  to 
believe  that  the  endorser  continues  to 
subscribe  to  the  views  presented.  An 
advertiser  may  satisfy  this  obligation  by 
securing  the  endorser’s  views  at 
reasonable  intervals  where 
reasonableness  will  be  determined  by 
such  factors  as  new  information  on  the 
performance  or  effectiveness  of  the 
product,  a  material  alteration  in  the 
product,  changes  in  the  performance  of 
competitors’  products,  and  the 
advertiser’s  contract  commitments. 

(c)  In  particular,  where  the 
advertisement  represents  that  the 
endorser  uses  the  endorsed  product, 
then  the  endorser  must  have  been  a 
bona  fide  user  of  it  at  the  time  the 
endorsement  was  given.  Additionally, 
the  advertiser  may  continue  to  run  the 
advertisement  only  so  long  as  he  has 
good  reason  to  believe  that  the  endorser 
remains  a  bona  fide  user  of  the  product. 
[See  §  255.1(b)  regarding  the  “good 
reason  to  believe”  requirement.) 

Guide  1,  Example  1:  A  building  contractor 
states  in  an  advertisement  that  he  specifies 
the  advertiser’s  exterior  house  paint  because 
of  its  remarkable  quick  drying  properties  and 
its  durability.  This  endorsement  must  comply 
with  the  pertinent  requirements  of  Guide  3. 
Subsequently,  the  advertiser  reformulates  its 
paint  to  enable  it  to  cover  exterior  surfaces 
with  only  one  coat.  Prior  to  continued  use  of 
the  contractor’s  endorsement,  the  advertiser 
must  contact  the  contractor  in  order  to 
determine  whether  the  contractor  would 
continue  to  specify  the  paint  and  to  subscribe 
to  the  views  presented  previously. 

Example  2:  A  television  advertisment 
portrays  a  woman  seated  at  a  desk  on  which 
rest  five  unmarked  electric  typewriters.  An 
announcer  says  "We  asked  Mrs.  X,  an 
executive  secretary  for  over  ten  years,  to  try 
these  five  unmarked  typewriters  and  tell  us 
which  one  she  liked  best.” 

'The  advertisement  portrays  the  secretary 
typing  on  each  machine,  and  then  picking  ^e 
advertiser’s  brand.  The  announcer  asks  her 
why,  and  Mrs.  X  gives  her  reasons.  Assuming 
that  consumers  would  perceive  this 
presentation  as  a  "blind”  test,  this 
endorsement  would  probably  not  represent 
that  Mrs.  X  actually  uses  the  advertiser’s 
machines  in  her  work.  In  addition,  the 
endorsement  may  also  be  required  to  meet 
the  standards  of  Guide  3  on  ^pert 
Endorsements.  (Guide  1) 

§  255.2  Coneumer  endorsements. 

(a)  An  advertisement  employing  an 
endorsement  reflecting  the  experience  of 
an  individual  or  a  group  of  consumers 
on  a  central  or  key  attribute  of  the 
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product  or  service  will  be  interpreted  as 
representing  that  the  endorser’s 
experience  is  representative  of  what 
consumers  will  generally  achieve  with 
the  advertised  product  in  actual,  albeit 
variable,  conditions  of  use.  Therefore, 
unless  the  advertiser  possesses  and 
relies  upon  adequate  substantiation  for 
this  representation,  the  advertisement 
should  either  clearly  and  conspicuously 
disclose  what  the  generally  expected 
performance  would  be  in  the  depicted 
circumstances  or  clearly  and 
conspicuously  disclose  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve.  The 
Conunission’s  position  regarding  the 
acceptance  of  disclaimers  or  disclosures 
is  described  in  the  preamble  to  these 
Guides  published  in  the  Federal  Register 
on  January  18, 1980. 

(b)  Advertisements  presenting 
endorsements  by  what  are  represented, 
directly  or  by  implication,  to  be  “actual 
consumers”  should  utilize  actual 
consumers,  in  both  the  audio  and  video 
or  clearly  and  conspicuously  disclose 
that  the  persons  in  such  advertisements 
are  not  actual  consumers  of  the 
advertised  product 

(c)  Claims  concerning  the  efficacy  of 
any  drug  or  device  as  defined  in  the 
Federal  Trade  Commission  Act  15 
U.S.C.  55,  shall  not  be  made  in  lay 
endorsements  unless  (a)  the  advertiser 
has  adequate  scientific  substantiation 
for  such  claims  and  (b)  the  claims  are 
not  inconsistent  with  any  determination 
that  has  been  made  by  the  Food  and 
Drug  Administration  with  respect  to  the 
drug  or  device  that  is  the  subject  of  the 
claim. 

Guide  Z  Example  1:  An  advertisement 
presents  the  endorsement  of  an  owner  of  one 
of  the  advertiser’s  television  sets.  The 
consumer  states  that  she  has  needed  to  take 
the  set  to  the  shop  for  repairs  only  one  time 
during  her  2-year  period  of  ownership  and  the 
costs  of  servicing  the  set  to  date  have  been 
under  $10.00.  Unless  the  advertiser  possesses 
and  relied  upon  adequate  substantiation  for 
the  implied  claim  that  such  performance 
reflects  that  which  a  significant  proportion  of 
consumers  would  be  likely  to  experience,  the 
advertiser  should  include  a  disclosure  that 
either  states  clearly  and  conspicuously  what 
the  generally  expectable  performance  would 
be  or  clearly  and  conspicuously  informs 
consumers  that  the  performance  experienced 
by  the  endorser  is  not  what  they  should 
expect  to  experience.  The  mere  disclosure 
that  “not  all  consumers  will  get  this  result”  is 
insufficient  because  it '  an  imply  that  while 
all  consumers  cannot  expect  the  advertised 
results,  a  substantial  number  can  expect 
them.  (See  the  cross  reference  in  Guide  2(a) 
regarding  the  acceptability  of  disclaimers  or 
disclosures.] 

Example  Z  An  advertiser  presents  the 
results  of  a  poll  of  consumers  who  have  used 


the  advertiser’s  cake  mixes  as  well  as  their 
own  recipes.  The  results  purport  to  show  that 
the  majority  believed  that  their  families  could 
not  tell  the  difference  between  the  advertised 
mix  and  their  own  cakes  baked  from  scratch. 
Many  of  the  consumers  are  actually  pictured 
in  the  advertisement  along  with  relevant, 
quoted  portions  of  their  statements  endorsing 
the  product.  This  use  of  the  results  of  a  poll 
or  survey  of  consumers  probably  represents  a 
promise  to  consumers  that  this  is  the  typical 
result  that  ordinary  consumers  can  expect 
from  the  advertiser’s  cake  mix 

Example  3:  An  advertisement  purports  to 
portray  a  “hidden  camera”  situation  in  a 
crowded  cafeteria  at  breakfast  time.  A 
spokesperson  for  the  advertiser  asks  a  series 
of  actual  patrons  of  the  cafeteria  for  their 
spontaneous,  honest  opinions  of  the 
advertiser’s  recently  introduced  breakfast 
cereal.  Even  though  the  words  “hidden 
camera”  are  not  displayed  on  the  screen,  and 
even  though  none  of  the  actual  patrons  is 
specifically  identified  during  the 
advertisement,  the  net  impression  conveyed 
to  consumers  may  well  be  that  these  are 
actual  customers,  and  not  actors.  If  actors 
have  been  employed,  this  fact  should  b« 
disclosed.  [Guide  2] 

***** 

S  255.5  Disclosure  of  material 
connections. 

When  there  exists  a  connection 
between  the  endorser  and  the  seller  of 
the  advertised  product  which  might 
materially  affect  the  weight  or 
credibility  of  the  endorsement  [i.e.,  the 
connection  is  not  reasonably  expected 
by  the  audience)  such  connection  must 
be  fully  disclosed.  An  example  of  a 
connection  that  is  ordinarily  expected 
by  '/iewers  and  need  not  be  disclosed  is 
the  payment  or  promise  of  payment  to 
an  endorser  who  is  an  expert  or  well 
known  personality,  as  long  as  the 
advertiser  does  not  represent  that  the 
endorsement  was  given  without 
compensation.  However,  when  the 
endorser  is  neither  represented  in  the 
advertisement  as  an  expert  nor  is 
known  to  a  significant  portion  of  the 
viewing  public,  then  the  advertiser 
should  clearly  and  conspicuously 
disclose  either  the  payment  or  promise 
of  compensation  prior  to^And  in 
exchange  for  the  endorsement  or  the 
fact  that  the  endorser  knew  or  had 
reasons  to  know  or  to  believe  that  if  the 
endorsement  favors  the  advertised 
product  some  benefit,  such  as  an 
appearance  on  TV,  would  be  extended 
to  the  endorser. 

Example  1.  A  drug  company  commissions 
research  on  its  product  by  a  well-known 
research  organization.  The  drug  company 
pays  a  substantial  share  of  the  expenses  of 
the  research  project,  but  the  test  design  is 
under  the  control  of  the  research 
organization.  A  subsequent  advertisement  by 
the  drug  company  mentions  the  research 
results  as  the  “findings”  of  the  well-known 
research  organization.  The  advertiser’s 


payment  of  expenses  to  the  research 
organization  need  not  be  disclosed  in  this 
advertisement.  Application  of  the  standards 
set  by  Guides  S  and  4  provides  sufficient 
assurance  that  the  advertiser’s  payment  will 
not  affect  the  weight  or  credibility  of  the 
endorsement. 

Example  2:  A  film  star  endorses  a 
particular  food  product.  The  endorsement 
regards  only  points  of  taste  and  individual 
preference,  lliis  endorsement  must  of  course 
comply  with  Section  255.1;  but  even  though 
the  compensation  paid  the  endorser  is 
substantial,  neither  the  fact  nor  the  amount  of 
compensation  need  be  revealed. 

Example  3:  An  actual  patron  of  a 
restaurant,  who  is  neither  known  to  the 
public  nor  presented  as  an  expert,  is  shown 
seated  at  the  counter.  He  is  asked  for  his 
“spontaneous”  opinion  of  a  new  food  product 
served  in  the  restaurant  Assume,  first  that 
the  advertiser  had  posted  a  sign  on  the  door 
of  the  restaurant  informing  all  who  entered 
that  day  that  patrons  would  be  interviewed 
by  the  advertiser  as  part  of  its  ’TV  promotion 
of  its  new  soy  protein  “steak”.  This 
notification  would  materially  affect  the 
weight  or  credibility  of  the  patron’s 
endorsement,  and,  therefore,  viewers  of  the 
advertisement  should  be  clearly  and 
conspicuously  informed  of  the  circumstances 
under  which  the  endorsement  was  obtained. 

Assume,  in  the  alternative,  that  the 
advertiser  had  not  posted  a  sign  on  the  door 
of  the  restaurant,  but  had  Informed  all 
interviewed  customers  of  the  “hidden 
camera”  only  after  interviews  were 
completed  and  the  customers  had  no  reason 
to  know  or  believe  that  their  response  was 
being  recorded  for  use  in  an  advertisement 
Even  if  patrons  were  also  told  that  they 
would  be  paid  for  allowing  the  use  of  their 
opinions  in  advertising,  these  facts  need  not 
be  disclosed.  [Guide  5] 

[38  Stat.  717,  as  amended;  15  U.S.C.  41-58.] 

Commissioner  Clanton  issued  the 
following  statement  to  accompany 
promulgation  of  the  Guides: 

Although  I  have  doubts  about  the  need  for 
any  guides  dealing  with  consumer 
endorsements,  I  am  particularly  skeptical 
about  the  value  of  §  S  255.2(b)  and  255.5  of  the  y 
Final  Guides.  Each  of  these  provisions  would 
require  advertisers  to  make  affirmative 
disclosures  in  circumstances  where  there  is 
little  likelihood  of  material  deception. 

’The  failure  to  disclose  the  fact  that 
professional  actors  are  used  to  portray 
ordinary  consumers  would  not  appear  to  be  a 
significant  omission  in  the  vast  majority  of 
cases.  Likewise,  nondisclosure  of  the  fact 
that  consumers  are  promised  compensation 
to  do  a  commercial  seems  unlikely  to  mislead 
most  consumers.  So  long  as  the  underlying 
product  claims  can  be  substantiated,  there  is 
no  reason  to  impose  additional  disclosure 
requirements  on  advertisers  for  what,  at 
worst,  are  technical  deceptions. 

By  direction  of  the  Commission. 

Carol  M.  ’Thomas, 

Secretary. 

(FR  Doc.  aa-1622  Filed  1-17-80;  8:45  am] 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 

documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Mondsy 

ToMday 

We<ln«s(*ay 

Thurwiay 

fMrinr 

DOT/SECRETARY* 

USDA/ASCS 

DOT/SECRETARY* 

MIMM8CS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  oii  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Offtce  of 


the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administratioa 
Washington,  D.C.  20408 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  ein  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today  , 

COMMERCE  DEPARTMENT 

Maritime  Administration — 

'  69301  12-3-79  /  U.S.  Merchant  Marine  Academy;  midshipmen 

pay  increase 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service — 

75074  12-18-74  /  Endangered  and  threatened  wildlife  and  plants; 

America  Crocodile,  and  the  Saltwater  Crocodile  exclusive 
of  the  Papua  New  Guinea  population 
SECURITIES  AND  EXCHANGE  COMMISSION 
75133  12-19-79  /  Applications  for  extension  of  unlisted  trading 

privileges 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
OfHce  of  the  Federal  Register  for  inclusion  in  today's  list  of  PubUc 
Laws. 

A  complete  listing  for  the  first  session  of  the  96th  Congress  was 
published  in  the  Reader  Aid  section  of  the  issue  of  January  17, 1980. 


